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NOTES OF THE WEEA 








Maintenance Orders — Disclosure of 
Addresses 


Many women cannot obtain or en- 
force maintenance orders or affiliation 
orders because they are unable to 
obtain the man’s address. The Govern- 
ment has been urged on several occa- 
sions to arrange for such addresses to 
be made available where they are 
known to a government department. It 
has now been announced in the House 
of Commons that there may be a 
limited disclosure. In the case of pro- 
ceedings in a magistrates’ court for a 
maintenance order or an_ affiliation 
order any address known to the depart- 
ment concerned will be supplied to the 
clerk of the court if the department is 
satisfied from the particulars furnished 
that the record of the man has been 
reliably identified. The clerk must 
certify that the address is required for 
the purpose of the enforcement of an 
existing order or to enable the woman’s 
application for an order to be heard by 
the court and that he is satisfied that the 
woman has made every reasonable 
effort to discover the whereabouts of 
the man by other means. The address 
will not be given to the woman or her 
solicitor and it will be given to the clerk 
only on the understanding that it will 
not be disclosed to the woman or any- 
one else except in the normal course of 
the proceedings. Arrangements have 
also been made for such information to 
be given in connexion with proceedings 
in the High Court. 


Attainment of Age 


A case heard in a metropolitan mag- 
istrates’ court illustrates one of those 
legal fictions that bewilder the man in 
the street. A boy who was by ordinary 
standards, 16 years old, was brought 
before the adult court and not the 
juvenile court because his birthday 
would be on the morrow and therefore 
he was, in the eyes of the law, already 
17. 


Tell the man in the street that a per- 
son becomes 17 at the first moment of 
the day preceding his seventeenth anni- 
versary, and he will say that cannot 
possibly be so. Explain that in general 
the law does not recognize fractions of 


a day, and he will agree that since few 
people can say at what hour of the day 
or night they were born it is reasonable 
to deem a person to be a year old at 
midnight of December 31 if he was 
born on New Year’s Day. As time 
never stands still the last moment of 
one day is the first moment of the next. 
So, he will say, it is commonsense to 
allow that a person becomes x years 
old on the xth anniversary of the day 
of his birth as soon as that day begins. 

So it is, but it is not the law as laid 
down long ago and confirmed in mod- 
ern times, a case in point being Re 
Shurey, Savory v. Shurey [1918] 1 Ch. 
263. ° 


The commonsense view is, however, 
being introduced into some statutes, an 
example being found in s. 21 (8) of the 
Family Allowances Act. It is therefore 
necessary to be on the lookout for ex- 
ceptions to the old rule. Important 
issues may depend on the attainment of 
a given age. 


Proof of Service of Summons left at 
Address 


The Magistrates’ Courts Rules, 1957, 
which come into operation on Septem- 
ber 6, 1957, prescribe the forms for 
use in connexion with pleas of guilty 
by post and proof of previous convic- 
tions in the absence of the accused (see 
ss. 1 and 3 of the Magistrates’ Courts 
Act, 1957). 


The opportunity has been taken to 
incorporate in these Rules a new rule 
(r. 3) which requires a court, before 
dealing in the absence of a defendant 
with a summons which has been served 
by being left with some person at his 
address, to have it proved that the sum- 
mons has come to the defendant’s 
knowledge. This is the same require- 
ment as that which applies already by 
r. 76 (2), of the Magistrates’ Courts 
Rules, 1952, to a summons served by 
registered post. The change is effected 
by a provision that in r. 76 (2) for the 
words “sub-paragraph (c)” there 
should be substituted the words “ sub- 
paragraph (b) or (c).” This new pro- 
vision is to apply in relation to any 
summons served on or after September 
6, 1957. It is an important change 
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which may well mean that in a number 
of cases which can now lawfully be 
dealt with in the defendant’s absence 
the summons will have to be treated as 
“not served,” but it is impossible to 
avoid recognizing the fact that under 
the present system a case can lawfully 
be heard and a defendant convicted 
and fined without his being aware that 
the case is being heard at all. The 
amendment in the law which this new 
rule makes should prevent such a pos- 
sibility in the future. 


An Application by the Prosecution for 
Costs 


The East Anglian Daily Times of 
August 3 reports an application by a 
local council for 10s. 6d. costs against 
each of a number of defendants sum- 
moned for using vehicles without valid 
excise licences. It was said that the 
bench were asked to consider whether 
the ratepayers should be saddled with 
the whole of the cost of the prepara- 
tion and presentation of such cases, 
which was considerable, or whether the 
defendants should pay some small pro- 
portion of the cost. 


The power to award costs between 
the parties in a criminal case is given 
by s. 6 of the Costs of Criminal Cases 
Act, 1952, by which a magistrates’ 
court may make such order as to costs 
as it thinks just and reasonable 

(a) to be paid by the accused to the 
prosecutor in the event of a conviction, 
or 

(b) to be paid by the prosecutor to 
the accused if the information is dis- 
missed. 


There are other provisions in the sec- 
tion which do not concern us here. It 
was held in R. v. Highgate JJ., ex parte 
Petrou [1954] 1 All E.R. 406; 118 J.P. 
151, that the costs must be costs and 
not a penalty in the guise of costs. 


It would seem that there is nothing 
to suggest that costs must be limited to 
the cost of legal representation before 
the court or of the expenses paid to 
witnesses called by the prosecution, 
and it is to be noted that in s. 5 of the 
Act of 1952, which gives the power to 
magistrates’ courts to order payment of 
costs out of local funds, the costs 
“shall be such sums as appear to the 
court reasonably sufficient to compen- 
sate the prosecutor, or as the case may 
be the accused, for the expenses prop- 
erly incurred by him in carrying on the 
prosecution, or the defence.” The 
preparation of a case before it comes 
before the court is a necessary part of 


the carrying on of the prosecution, and 
provided that a court is satisfied that 
the costs asked for are “just and 
reasonable” in this connexion there 
seems to be every reason why the 
application should be favourably con- 
sidered. 


In the cases to which we referred at 
the beginning of this note costs were 
not awarded and the chairman of the 
bench is reported as saying that this 
was something new and that the bench 
would like to discuss it with their 
colleagues. 


Consolidation of Road _ Transport 
Lighting Acts 

The Road Transport Lighting Act, 
1957, was passed on July 31, 1957, and 
comes into force, except as hereafter 
mentioned, on August 31, 1957. The 
exception is that subs. (2) to (6) of s. 8 
(which deal with vehicles carrying over- 
hanging or projecting loads and with 
regulations which may be made about 
them) are to come into operation on 
such date as the Minister of Transport 
and Civil Aviation may by order pre- 
scribe. Meantime the relevant pro- 
visions are those in s. 8 (7). The new 
Act repeals the Road Transport Light- 
ing Acts, 1927, 1953 and 1953 (No. 2), 
s. 28 of the Finance Act, 1928 (which 
deals with the allocation of penalties 
under the 1927 Act), s. 19 (2) of the 
Road Traffic Act, 1934 (which deals 
with the sale of “non-regulation ” 
reflectors) and certain provisions of the 
Road Traffic Act, 1956, which relate to 
matters affecting lights on ‘vehicles. 
These isolated repealed provisions in 
other Acts are reproduced in the new 
Act. 


A Note of the Week is not the appro- 
priate place in which to deal with the 
new Act in any detail, and readers who 
are concerned will require to study the 
Act for themselves. We call attention 
to the provisions of s. 21 (2) which 
continues in force, regulations made 
under enactments repealed by the new 
Act in so far as such regulations could 
have been made under that Act, and to 
s. 21 (4) by which an offence com- 
mitted under a corresponding pro- 
vision of such a repealed enactment is 
to be deemed to have been committed 
under the new Act for the purposes of 
deciding the appropriate maximum 
penalty prescribed by s. 12 of the new 
Act, i.e., £5 for a first offence and £20 
for a second or subsequent offence. By 
s. 21 (3) references in other enactments 
to enactments repealed by the new Act 
are to be construed (unless the context 
otherwise requires) as references to the 
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new Act. Therefore, offences under the 
new Act in respect of motor vehicles 
will render offenders liable to be dis. 
qualified and/or to have their driving 
licences endorsed. The application of 
the Act to Scotland is dealt with in 
s. 18; it does not apply to Northern 
Ireland (s. 22 (2)). 


Hire-purchase 

Saving-up in order to buy something 
has largely given way to hire-purchase, 
a system under which goods are ob- 
tained at once and the saving begins 
then. Sometimes the goods are nearly 
worn out by the time they are paid for 
by painful instalments that can ill be 
afforded. That is the worse side of the 
system, but it must be conceded that it 
fills a useful place in the economy of 
many a sensible and prudent family. 
The important point to be settled at the 
outset is whether or not the instalments 
can be met, in the absence of unfore- 
seen circumstances, without too much 
strain on the budget. It is when people 
enter into agreements without proper 
calculation and consideration that dis- 
aster may easily follow. Even dis- 
honesty may result. 

Recently a young man was fined ina 
metropolitan magistrates’ court for 
stealing about two gallons of petrol by 
syphoning it from a car. His explana- 
tion was that he wanted to go out for 
the holiday but had not the money to 
buy petrol. It was stated that he had 
bought a £300 car and was paying for it 
by instalments of £3 a week, his wages 
being about £8. It certainly looks as if 
there was something very wrong about 
his management of his finances. Per- 
haps he overlooked the fact that the 
purchase price of a car is not the end of 
the expenses connected with it. It costs 
something for licence, insurance, main- 
tenance and petrol. All of which leads 
to the guestion whether he was justified 
at all in indulging in the luxury of a 
car until he had put by a substantial 
sum of money towards it. 


The Verdict and the Reasons 
There must be times when a Judge 


would like to know how a jury man- 


aged to arrive at a verdict which, in 
spite of his summing-up and the guid- 
ance he gave them about the points as 
to which they must be satisfied, seems 
to him astonishing. Nevertheless, if the 
verdict is unanimous and unambiguous 
it has to be accepted, and even on 
appeal it will not be upset unless it 
appears to the Court of Criminal 
Appeal to be so unreasonable that the 
court ought to set it aside, as they did 
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in a recent appeal against a conviction 
of rape. Sitting at the Central Criminal 
Court, Finnemore, J., took a course 
which he said he believed to be without 
precedent. According to the News 
Chronicle report he invited the jury, in 
a trial for alleged murder, to give their 
reasons if they returned a verdict of 
manslaughter. He referred to the new 
law contained in the Homicide Act, and 
said it might be of assistance to the 
Court if the jury accepted his sugges- 
tion, but he was careful to explain that 
they were not bound to do so. In fact, 
the jury returned a verdict of guilty of 
manslaughter, and apparently made no 
addition to it. 

Under the new Act a verdict of man- 
slaughter might be returned if the jury 
were not satisfied that there was suffi- 
cient evidence of malice aforethought 
to justify a conviction for murder, or 
the verdict might be based on a finding 
of diminished responsibility. It might 
be that in such a case the giving of 
reasons could be of assistance in the 
event of an appeal. 


A Case Under the Fugitive Offenders 
Act 

The offences to which the provisions 
of the Fugitive Offenders Act, 1881, 
apply, include those which are for the 
time being punishable in that part of 
Her Majesty’s dominions in which they 
were committed by imprisonment with 
hard labour for 12 months or more, or 
by any greater punishment. Hard 
labour includes rigorous imprisonment 
and any confinement in a prison com- 
bined with labour, by whatever name 
it is called. 


The effect of the abolition of hard 
labour by s. 1 (2) of the Criminal 
Justice Act, 1948, was considered by the 
Supreme Court of Trinidad and Tobago 
in the case of Stafford v. St. Louis 
(Superintendent of Police). The chief 
metropolitan magistrate had issued a 
warrant for the arrest of the appellant, 
who was alleged to have escaped from 
prison while serving a sentence of seven 
years’ imprisonment. The warrant was 
duly endorsed, signed and sealed by the 
governor of the colony and the appellant 
was brought before a magistrate there. 
The appellant admitted the escape, but 
contended that such an offence was not 
within part 1 of the Act of 1881, and 
that hard labour was abolished by the 
Criminal Justice Act, 1948. The magis- 
trate held that all sentences of imprison- 
ment in the United Kingdom con- 
stituted confinement in a prison com- 
bined with labour within s. 9 owing to 
the obligation imposed on prisoners by 


r. 56 of the Prison Rules, 1949, to en- 
gage in useful work. Accordingly, he 
committed the appellant to custody to 
await removal to London. 


On appeal, the magistrate’s decision 
was upheld. The Court referred to 
s. 29 of the Criminal Procedure Act, 
1851, repealed by the Criminal Justice 
Act, 1948, and held that this repeal and 
the abolition of hard labour by the 
latter Act did not affect the application 
of s. 9 of the Act of 1881 to the offences 
set out in s. 29 of the Act of 1851 owing 
to the wide meaning given to the term 
imprisonment with hard labour, in s. 9 
of the Act of 1881. 


This decision bears out the opinion 
expressed in volume 16, Halsbury, 3rd 
edn., p. 585, note (a) which was, we 
understand, cited to the Court. 


More About Parking, etc. 

Many motorists are considerate and 
reasonable people, but some tend to 
adopt the attitude that all other road 
users should accept without complaint 
any inconvenience resulting from the 
motorists’ desire to park his car for as 
long as he likes in the spot that happens 
to be convenient for him. One of our 
contributors has sent us some corres- 
pondence he has received from a lady 
who complains bitterly about unreason- 
able use of. the highway by the drivers 
of vehicles. She writes about a well- 
known place in Kent and states that 
although it seems that the police do 
their best to prevent such unreasonable 
use, “ what they are up against mainly, 
however, is local prejudice. Anything 
that is at all likely to interfere with 
trade is barred or is met with strong 
opposition.” The substance of her com- 
plaint is that the footpath is being mis- 
used, both by moving and by parked 
vehicles. To use her own words, “ From 
boys on bicycles to porters in pantech- 
nicans all assume that they have the 
same right to the path as to the road, 
for use as a speedway track or for park- 
ing purposes.” She complains that this 
practice is forcing pedestrians into the 
roadway with increasing risk to life and 
limb. 

Observation in places other than the 
one to which this lady refers shows that 
in narrow streets where vehicles cannot 
park in the roadway without causing a 
complete traffic jam, their drivers fre- 
quently have no compunction about 
parking with part of the vehicle on the 
footpath. Sometimes in doing this they 
condescend to leave room for a pedes- 
trian to pass along a narrow passageway 
between the vehicle and the wall, but 
at other times they misappropriate the 
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whole of the footway: Whatever argu- 
ments may be adduced in favour of 
parking in the roadway there can surely 
be no valid ones to support the practice 
of parking on the footway, and appro- 
priate action should be taken to dis- 
courage this habit. : 


Tax on Superannuation Benefits 

During the past two years the asso- 
ciations of local authorities have been 
giving consideration to the position of 
ex local government officers who re- 
tired between October 1, 1950, and 
September 30, 1954, and who opted to 
take the new benefits provided by the 
Local Government Superannuation 
(Benefits) Regulations, 1954. It will be 
recalled that the effect of the Local 
Government Superannuation Act, 1953, 
and the 1954 Regulations was to give 
the option of receiving a lump sum and 
a smaller annuity in place of the larger 
1937 Act annuity. Where this option 
was exercised by the officers concerned, 
dated back to October 1, 1950, the 
income tax provisionally deducted from 
the larger annuity over the period 1950 
to 1954 was not refunded by the Inland 
Revenue. It was stated that more than 
230 retired officers had suffered losses 
as the result of the change over, the 
losses ranging in individual cases from 
£10 to £250. 

Representations to the Board of In- 
land Revenue produced nothing, the 
Board stating that no relief could be 
given under the existing law. 

A deputation met the Financial Sec- 
retary to the Treasury in October last 
and it was put to him that relief could 
be given under para. 4 (2), sch. 9, In- 
come Tax Act, 1952, which provides 
for the adjustment of a sch. E assess- 
ment which has been shown to be ex- 
cessive. His reply was that the 
assessments under discussion were cor- 
rectly made and were not excessive. 

In July last when the Finance Bill 
was in committee Mr. Donald Wade, 
Member of Parliament for Hudders- 
field West and Mr. John Edwards, 
Member of Parliament for Brighouse 
and Spenborough, moved and sup- 
ported a clause which would have 
given the relief desired by the associa- 
tions. Mr. Enoch Powell, the present 
Financial Secretary to the Treasury, 
opposed the clause, however. He men- 
tioned that the Regulations gave people 
the opportunity to job backwards as 
far as 1950 so as to put themselves as 
near as possible in the position they 
would have been in if the regulations 
had had effect from that date by enab- 
ling the pensioners to refund the excess 
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of their pensions and get a lump sum, 
and by enabling widows to draw as 
a lump sum what they would have re- 
ceived as pension in the intervening 
years. He said that the consequences 
of the proposed clause would be a re- 
fund to the pensioners of the amount 
of tax paid by them on the excess pen- 
sion drawn in the intervening years but 
that the widows would have to refund 
that part of the lump sum they had re- 
ceived which represented the tax which 
would have been payable on the pen- 
sion receivable by them between the 
death of their husbands and 1954. 

He argued on the case submitted that 
the hardship involved in clawing back 
a portion of the lump sum from the 
widows affected was greater than the 
hardship involved in the tax paid by 
the pensioners between 1950 and 1954 
being retained. He argued further that 
a very important general consideration 
was involved, namely, the undesirabil- 
ity of altering tax law retrospectively: 
if this were done considerable oppor- 
tunities for tax avoidance would be 
created. 

The clause was rejected and it now 
seems that the last hope of any redress 
for those concerned has disappeared. 


School Building Costs 

On July 18 last, Mr. Moyle, Member 
of Parliament for Oldbury and Hales- 
owen, asked the Parliamentary Secre- 
tary to the Minister of Education what 
progress he had made in persuading 


local authorities to establish regional 
building groups with a view to reducing 
costs, particularly in the purchase of 
materials and the employment of pro- 
fessional and technical staffs. Sir 
Edward Boyle replied that the Minister 
would shortly be discussing with a num- 
ber of local education authorities the 
possibility of grouping some of their 
building projects with a view to obtain- 
ing favourable terms for certain build- 
ing components. 


This meeting has now been held and 
we believe that much of interest and 
profit to local authorities may emerge. 

The present limits of cost per place 
which the Ministry of Education will 
approve are set out in circ. 301 of April, 
1956. They are £154 for primary and 
£264 for secondary schools and com- 
pare with figures of £200 and £320 op- 
erative in 1949. When this achieve- 
ment is considered against the back- 
ground of rising wages and prices over 
the same period and a comparison is 
made with the trend of other building 
costs, for example, those of council 
houses, it will be generally agreed that 
the Minister has considerable grounds 
for the congratulatory remarks made in 
para. 3 of the circular. 

Nevertheless, although these hearty 
slaps on the back are justified, there ex- 
ists at present among many: authorities 
a feeling that compliance with current 
limits can only be achieved by the sac- 
rifice of certain essentials such as, for 
example, adequate quality of finishes 
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and that such cost cutting must result in 
higher maintenance costs in subsequent 
years. 


Those authorities who are faced with 
special site difficulties, notably those 
associated with subsidence caused by 
mining, have special problems in keep. 
ing costs down. We anticipate there. 
fore that they will be particularly inter. 
ested to study a new method of school 
construction which has been devised 
and tested by Nottinghamshire county 
council, and which, we understand, was 
discussed at the meeting previously 
mentioned. It is claimed that the system 
effects substantial cost reductions in the 
erection of schools (or other buildings) 
on sites affected by subsidence, and that 
in addition it simplifies and conse. 
quently speeds up construction. 


Because of the specialized steelwork 
and other elements the maximum bene- 
fit is obtainable only if a reasonably 
large number of schools can be built 
each year by this method. It is only in* 
this way that the considerable potential 
savings in cost of materials may be 
actually achieved, and doubtless Mr. 
Moyle had something of this sort in 
mind in asking about the establishment 
of regional building groups. 

It is to be hoped that the conference 
will be the first step in practical co- 
operation on this matter and that the 
problems of various kinds which will 
arise—legal, financial and administra- 
tive as well as architectural—can be 
successfully surmounted. 


THE MAGISTRATES’ COURTS ACT, 1957 


This is a short Act with only six sections, but it is an 
important one. It is to be construed as one with the Magis- 
trates’ Courts Act, 1952, and the two Acts may be cited 
together as the Magistrates’ Courts Acts, 1952 and 1957 
(s. 6 (2)). The Act of 1957 does not extend to Scotland or 
to Northern Ireland (s. 6 (3)). Sections 1, 2 and 3 do not 
come into force until three months beginning with the date 
of the passing of the Act, which was June 6, 1957 (s. 6 (4)). 


We will deal first with ss. 4 and 5, which are already in 
force. Section 4 amends proviso (b) to s. 15 (2) of the Act 
of 1952. This proviso restricts the power of a magistrates’ 
court to issue a warrant on the adjournment of a trial after 
evidence has been received. The effect of the amendment is 
to impose the same restriction not only after evidence has 
been received but also after the court has convicted the 
accused without hearing evidence on his pleading guilty either 
on appearing or “ by post” as provided for in the new Act. 


Section 5 remedies an oversight. When the Magistrates’ 


Courts Act, 1952, came into force, the power to impose a 
fine in cases in which the relevant statute fixes only imprison- 
ment as the possible punishment was restricted by the word- 


ing of s. 27 (1) and (3) to offences created by Acts passed 
before that Act. The Sexual Offences Act, 1956, a con- 
solidating statute, contains the same provision as to punish- 
ment for men living on the earnings of prostitution and for 
men persistently importuning for an immoral purpose as 
did the Vagrancy Act, 1898, i.e., imprisonment not exceeding 
six months, but this Act of 1956, being one which was passed 
after the Magistrates’ Courts Act, 1952, was outside the scope 
of s. 27 of that Act and there was, therefore, no power to 
impose a fine for these offences. This result was not intended, 
and s. 5 of the new Act provides that-s. 27 of the Act of 
1952 shall have effect and be deemed always to have had 
effect, as if in s. 27 (1) for the words “ passed before” there 
were substituted the words “ whether passed before or after.” 


We come now to the sections of the new Act which do 
not come into force until September 6, 1957. Section | 
allows, in certain cases and subject to certain conditions, 4 
plea of guilty to a summary offence to be made by post 
and acted on by a magistrates’ court, other than a juvenile 
court. The section does not apply to a summary offence 
which is also triable on indictment, i.c., one to which s. 18 
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of the Act of 1952 applies, nor to one for which the accused 
is liable on summary conviction to be imprisoned for more 
than three months. 


In those cases to which the section does apply the pro- 
cedure is for the clerk of the court to be notified by or on 
behalf of the prosecutor that there have been served with 
the summons 

(i) a notice containing a statement in a prescribed form of 
the effect of s. 1, and 

(ii) a concise statement in a prescribed form of such facts 
relating to the charge as will be placed before the court, 
by or on behalf of the prosecutor, if the accused pleads 
guilty without appearing before the court, either in person 
or by an advocate, i.e., pleads guilty “ by post.” 

It will be seen, therefore, that the decision whether or not 
to use the new procedure, in a case to which it is applicable, 
rests with the prosecutor. If he does not cause the notice 
and statement of facts to be served the defendant will have 
no opportunity to plead by post. The inducement to the 
prosecutor to use the procedure is that it will avoid his hav- 
ing to call any witnesses before the court in those cases in 
which the accused tenders a postal plea of guilty and the 
court agrees to accept and to act upon that plea. It remains 
to be seen to what extent the clerical and administrative 
work involved in complying with the requirements of s. 1 
will offset the advantage gained by not having to call wit- 
nesses. 

When the accused person receives with his summons the 
notice and statement of facts it will be for him to decide 
whether he is prepared to take advantage of the new pro- 
cedure and to send a “notification in writing” or cause a 
solicitor to send one on his behalf, tendering a plea of guilty. 
It is to be noted that any such notification tendering a plea 
can be signed only by the accused himself or by a solicitor 
acting on his behalf. With the notification can be sent any 
submission which the accused wishes to be brought to the 
attention of the court with a view to mitigation of sentence. 


When the clerk of the court receives any such notification 
he must inform the prosecutor of its receipt. Then when 
the case is called for hearing, if the accused does not appear 
and the service of the summons and of the notice and state- 
ment of facts are duly proved (the service of the two latter 
documents is to be proved “on oath or in the prescribed 
manner” as is the service of a summons by s. 15 (3) of the 
Act of 1952) the court may proceed to hear and dispose of 
the case in the absence of the accused, whether the prose- 
cutor is present or absent, in the same manner as if both 
parties were present and the accused had pleaded guilty. 
The discretion, however, rests with the court and they may 
decide not to proceed on the postal plea. In that event they 
must adjourn the trial in order to be able at a subsequent 
hearing to proceed with the case as if no such notification 
had been received from the accused. 


This is the broad outline of the scheme but there are three 
provisos which amplify it: 

I. At any time before the hearing the accused may give 
written notice that he wishes to withdraw his notification. 
This may be done “ by or on behalf of the accused.” In 
that event the clerk of the court must so inform the prose- 
cutor and the court must deal with the case as if s. 1 had not 
been passed. 


2. Before the court accepts a postal plea and convicts the 
accused they must cause the notification from the accused 
and the prosecutor’s statement of facts, and any submission 
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in mitigation by the accused to be read out “ before the 
court.” 


3. If the court does accept the postal plea and disposes of 
the case in the absence of the accused the prosecutor is 
restricted to his statement of the facts of the case served 
with the summons and must not add any facts relating to the 
charge except after an adjournment of the hearing. -Also the 
court must not sentence the accused to imprisonment or to 
any other form of detention nor order him to be subject to 
any disqualification without first adjourning the hearing. 


If the court does adjourn the hearing either because they 
decide not to accept the postal plea or because, after con- 
viction, the prosecutor wants to add to the statement of facts 
or the court thinks imprisonment, detention or disqualifica- 
tion necessary or for any other reason decides to adjourn the 
hearing, the notice of adjournment sent to the accused must 
include a statement of the reason for the adjournment (s. 1 
(3)). The same subsection provides that on any such 
adjournment no warrant for the arrest of the accused may 
be issued under s. 15 (2) of the Act of 1952. 

Section 1 (4) makes provision to enable an admission of 
arrears of contributions payable to the Industrial Injuries 
Fund or to the National Insurance Fund to be made by post 
and accepted by a court on those cases in which, on con- 
viction of an offence of failing to pay contributions, an order 
for payment of other unpaid contributions can be made. 

Section 1 (5) allows the Secretary of State to exclude from 
the operation of the section offences to which it would other- 
wise apply. He must exercise any such power by order by 
a statutory instrument which cannot be made unless a draft 
has been approved by resolution of each House of Parlia- 
ment; and any order so made may vary or revoke any 
previous such order. 


Section 2 of the new Act refers to the power given by 
s. 113 (3) of the Road Traffic Act, 1930 (as amended by s. 32 
of the 1956 Act) to require information to be given to 
identify the driver of a vehicle and allows an accused person 
to send a statement in writing admitting that he was the 
driver and a magistrates’ court to accept such a statement 
as evidence. Before the statement can be accepted it must 
be proved to the satisfaction of the court, on oath or in the 
prescribed manner, that a requirement under s. 113 (3), supra, 
has been served on the accused by post. 

Section 3 makes a very necessary amendment to the law 
relating to the proof of previous convictions. This section, 
like s. 1, relates to proceedings before magistrates’ courts 
other than juvenile courts. If when a person is convicted 
of a summary offence it is proved to the satisfaction of the 
court, on oath or in the prescribed manner, that a notice in 
the prescribed form has been served in the prescribed manner 
on the accused not less than seven days previously specify- 
ing any alleged previous conviction of the accused of a 
summary offence proposed to be brought to the notice of 
the court if he is convicted of the new offence the court 
may, in the absence of the accused, take account of any con- 
viction so specified as if the accused had appeared and ad- 
mitted it. 

It will be observed that various matters have to be 
prescribed in connexion with ss. 1, 2 and 3. So far as the 
service of notices and documents is concerned, r. 55 of the 
Magistrates’ Courts Rules, 1952, appears to be wide enough 
to cover the matter, unless it is proposed to make special 
provision for any such notices or documents. The other 
matters will no doubt be prescribed in good time before 
September 6, 1957. 
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PLURALITY 


By A MAGISTRATES’ CLERK 


The office of a justices’ clerk is one in which the next 
problem may be the least expected in the world. Recently 
this was brought home to us by a letter from solicitors acting 
for a diocese. Apparently the vicar of a parish in the division 
of which we are clerk had let part of his vicarage to a tenant, 
it being too large for his requirements. On his preferment to 
another parish his successor wanted to occupy the whole of 
the house, but the tenant refused to go. Asa result we found 
in our post one morning a letter referring to the Pluralities 
Act, 1838, s. 59, and on dragging from our bookshelves the 
backless and bedraggled copy of the statutes of 1 and 2 
Victoriz, we found this Act, Cap CVI, with no short title 
as it is understood today, but with the actual heading: “An 
Act to abridge the holding of Benefices in Plurality, and to 
make better Provision for the Residence of Clergy.” (August 
14, 1838.) Section 59, or as the statute itself has it, s. LIX, 
is a prolix piece of legislation which we would dearly love 
to quote in full, but bearing in mind editorial objections to 
waste of space we will try and make a precis of the parts 
less relevant to the duties of magistrates. The section com- 
mences by enacting that “any agreement for the letting of 
house of residence,” buildings, gardens, orchards or appurten- 
ances thereof, “ belonging to any benefice” wherein “any 
spiritual person may be required, by order of the bishop to 
proceed and reside therein” or which may be by the bishop 
appointed as the residence of any curate, is to be made in 
writing and to include a condition avoiding the tenancy 
upon a copy of the order being served upon the occupier, 
or left at the house: if not in writing the agreement is to 
be null and void. A copy of any such order is to be sent 
to the church wardens of the parish or to “ such other person 
as the bishop may think fit,” to be “ forthwith served on the 
occupier of the house or residence, or left at the same.” Any 
person residing in the house after the day on which the 
“ spiritual person ” is required to live there “ shall forfeit the 
sum of 40s.” per day. Furthermore, and here we shall 
quote in full: “and it shall be also lawful for the Spiritual 
Person so directed to reside, or the Curate to whom any such 
residence is assigned, to apply to any Justice of the Peace 
having Jurisdiction in the Place for a Warrant for the taking 
possession thereof ; and the Justice to whom any such Order 
for possession is produced shall and he is hereby required, 
upon its being duly verified, to grant a Warrant to some 
Peace Officer to deliver such possession, and Possession may 
thereupon be taken of such House under such Warrant at 
any time in the Daytime, by entering the same by Force, if 
necessary, without any other proceeding by Ejectment or 
otherwise, any Law or statute to the contrary. notwithstand- 
ing . . .” The section concludes by giving the ejected person 
a right of action for damages against the other party to any 
agreement into which they may have entered, the damages to 
be “recovered in any of Her Majesty’s Superior Courts at 
Westminster.” 

The general purpose of the section, and indeed of the Act, 
is clear enough, to prevent pluralism, defined in the Concise 
Oxford Dictionary as “ holding of more than one office, esp. 
benefice, at a time”; and graphically described by Sir 
Arthur Bryant in English Saga (Chapter 1, Green Land Far 
Away) in the following words: “Pluralism, though recently 
abolished by ecclesiastical reformers, had long accustomed 


country folk to the spectacle of neglected churches, perfunc- 
tory services and clergymen who seemed more interested in 
foxes and sometimes in the bottle than in the cure of souls,” 
In a footnote to this sentence Sir Arthur quotes Edward Fitz. 
gerald as telling Tennyson “ that he always wore his thickest 
greatcoat in his parish church as the fungi grew in such great 
numbers about the communion table.” Nevertheless, plural- 
ism does not as such exist today in the Established Church, 
but the Act to abridge still has its place in the statute book, 
to the detriment of those who may have taken a “ house of 
residence . . . belonging to any benefice.” It may be 
arguable that the provisions do not apply to any part of a 
house which has been so taken, but it is beyond doubt that 
the provisions of the Rent Restrictions Acts do not apply: 
Gloucester (Bishop) v. Cunningham [1943] 1 All E.R. 61. 
The position is briefly mentioned in Stone’s Justices’ Manual 
(89th edn. (1957) vol. 2 p. 1442) which in addition to men- 
tiontng the case we have just cited quotes Rickard v. Graham 
[1910] 1 Ch. 722 as authority for the proposition that an 
agreement for letting in such case is void, not ab initio, but 
only upon a copy of the bishop’s order to the incumbent to 
reside therein being served on the tenant. Whether or not 
the bishop can order an incumbent who is living already in 
part of the premises to occupy the whole appears never to 
have been discussed. 

The next problem is as to the procedure: is there to bea 
complaint in the sense of the Magistrates’ Courts Act, 1952, 
s. 43, re-enacting the Summary Jurisdiction Act, 1848, s. 1, 
or is it sufficient for the incumbent to appear ex parte before 
a justice and prove his order? It is interesting to compare 
the provisions of another statute of the same year as the 
Pluralities Act, that is to say, the Small Tenements Recovery 
Act,* 1838, both of these statutes having been enacted before 
Jervis’ Acts of 1848 laid the foundation of magisterial pro- 
cedure in its present form. It will be recalled that the Small 
Tenements Recovery Act, s. 1,: provides that the machinery 
for a warrant of ejectment is set in motion by the service 
upon the tenant of a notice, which must be read over and 
explained to him if he can be found. If service cannot be 
effected, then the notice is to be posted on a conspicuous part 
of the premises. The tenant and the landlord appear before 
the justices on the date specified in the notice, and if satisfied 
that they have jurisdiction, and that the tenancy has been 
determined, the latter must make an order of ejectment 
within the time specified by the statute. Under the Pluralities 
Act, however, there is no such provision for notice, and it is 
fair to describe the terms of the warrant as “ forthwith.” It 
seems, therefore, that the duty of the justice—not justices, 
be it noted—is executive, once he is satisfied that: 

(a) the spiritual person or curate has been ordered by 
the Bishop to reside in the house or residence: 

(b) that he is not so residing: 

(c) that a copy of the order has been served upon the 
person actually residing there. 

By the time these notes appear in print we shall have given 
our justice such advice as we think proper, and may indeed 
have managed to draw the warrant, but we still think the 
position anomalous. 
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POOR RELIEF TO NATIONAL ASSISTANCE 
AN HISTORICAL OUTLINE OF THE ENGLISH POOR LAW 


By L. NEVILLE BROWN anp G. C. F. FORSTER 
(Continued from p. 532, ante) 


Four matters arise for consideration in this period. First, 
at its outset, the Act of 1662, in retaining the parish as the 
unit of relief, evolved the doctrines of “ settlement” and 
“removal” in order to attribute the liability for each pauper 
to a particular parish. Secondly, the 18th century was an age 
of “ workhouses ”: these represent a new attempt to employ 
the poor; this attempt must be critically examined. Thirdly, 
unlike the workhouse (which gave “ indoor ” relief), the pro- 
vision of “ outdoor ” relief continued to be quite a successful 
form of poor relief: the conflict between the indoor relief of 
the workhouse and the outdoor relief of allowances was 
partly solved by the Workhouse Test Act of 1723. Finally, 
the parish-based system was eventually to break down: the 
nature and causes of this breakdown must be considered 
before we proceed to the ensuing period of reform. 


1. Settlement and Removal 


In 1597 the parish seemed the natural organ of local ad- 
ministration to which to attach the organization of poor 
relief. By the Restoration, however, England was entering 
on an era of social and industrial change which was to pro- 
ceed at an increasing rate up to the present day. The growth 
of trade shifted the population out of the countryside into the 
towns. In the towns the parish was an artificial division in 
its secular aspect, whatever religious significance it may have 
had. 

It is, therefore, somewhat surprising that the Act of 1662 
should have clung to the parish as the unit of poor law 
administration. Yet this retention of the traditional medium 
despite the changes that were taking place is typically English. 
However that may be, the next century is characterized by a 
spirit of what has been termed “ excessive parochialism,” a 
parochialism which was largely left uncontrolled by the cen- 
tral government. It is administration, rather than legislation, 
which demands attention and shows the variety of local 
practice; for 170 years the administration of poor relief 
turned on the Act of 1662. 


If, in spite of the growth of population, the parish unit was 
to be kept, it became necessary to define minutely the extent 
of the liability of the individual parish; the Poor Relief Act 
of 1662 set out to do this. 


Under the doctrine of “ settlement ” each pauper was made 
the responsibility of the parish in which he was settled. A 
person was presumed to be settled in the parish where he 
was born. Settlement might also be obtained artificially in 
a parish of which he was not a native (1) by apprenticeship 
or service (2) by residence for the requisite period (40 days 
under the 1662 Act) (3) by renting a tenement of a stipulated 
minimum value (£10 per annum under the 1662 Act): the 
usual rent of a labourer’s cottage at this period was from 2s. 
to 3s. a week. Also children and wives might derive a settle- 
ment through their parents or husbands. 

These rules were elaborated and refined in further statutes. 
The doctrine of settlement was counter-balanced by a doc- 
trine of “ removal.” Paupers who could not prove themselves 
to be settled in the parish in which they happened to be could 
be removed back to their parish of settlement, where they 


would be given relief. The removal might involve the trans- 
porting of a pauper under escort from one end of England 
to the other—a costly and wasteful procedure. But most 
removals were only for short distances, and their cost has 
been exaggerated. The expedient was adopted in some 
parishes of relieving a pauper even though he was not settled 
there, and of recovering the cost of the relief from the parish 
of settlement. This assumed a friendly co-operation between 
parishes which was often lacking: indeed, the doctrines of 
settlement and removal are a constant source of inter-paro- 
chial litigation before the justices of the county. 

The right of removal was not confined to actual paupers. 
A parish might by law remove anyone who had moved into 
the parish but had not yet resided there for 40 days nor had 
rented land of the annual value of £10 or more—anyone, in 
fact, deemed likely to become chargeable. The person liable 
to removal could protect himself by giving security to the 
overseers that he would not become a charge upon the 
parish; the security took the form of a bond by which the 
person in question and two guarantors bound themselves at 
law to pay a fixed sum of money by way of penalty if the 
person became chargeable to the parish. In practice, how- 
ever, parishes rarely exercized this right against single, able- 
bodied labourers: these were considered less likely to fall 
into need of relief than the married man, who might be, or 
become, overburdened with children. An Act of 1697 
afforded some elasticity by giving legal sanction to the exist- 
ing practice by which parishes gave certificates to parishioners 
seeking work elsewhere, promising, in effect, to take them 
back if ever they became chargeable. It was not, however, 
until the Poor Removal Act of 1795 that removal orders were 
limited legally to those who had actually become chargeable 
to a parish in which they had acquired no legal settlement. 

To prevent evasion of the Act of 1662 strangers had to 
register their arrival in a parish, and the 40 days period did 
not begin to run until this had been done. To register one- 
self was to invite one’s removal, as the overseers would be 
intent to prevent strangers becoming settled with consequent 
risk to the parish. In practice, therefore, the registration was 
not made, and the stranger remained liable to removal if he 
fell on bad times. If he prospered, he might attain to renting 
property of the value of £10 per annum and acquire a settle- 
ment by that means. 


2. Workhouses 

The second feature of the period under discussion was the 
rise of the workhouse. 

Before the Civil War, houses of correction, modelled on 
the pattern of the London Bridewell, existed in many counties 
and larger towns. Their purpose was to correct idleness. 
Into them the deserving poor were not usually taken, but 
these received outdoor relief. In some parishes the poor were 
not set on to work in their own homes but were gathered 
together to work in some communal building, which might 
have been specially built or adapted for this purpose. This 
was the parish workhouse, a place to work. It differed essen- 
tially from the house of correction, which was a place both 
of work and of correction or reform. This distinction was 
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not always so closely observed in practice, and often the same 
building was made to serve both purposes. The house of 
correction, however, was always a county or municipal organ- 
ization: the workhouse, at this period, was parochial. 

After the Civil War, as we have seen, the provisions for the 
raising of a stock and setting the poor to work had lapsed. 
Nor were they ever resumed on the old pattern. Instead, 
in the early part of the period, relief by way of allowances in 
cash or in kind was given indiscriminately both to those who 
could work and to those who could not—indeed, to all those 
who were, beyond any doubt, the settled poor of the parish. 

Alongside this development, recourse was once more had 
to the workhouse (and this name gradually absorbed the term 
Bridewell and house of correction); again, local experiment 
led the way. Workhouses were built, on the authority of 
special Acts of Parliament, in Bristol (1696), Exeter (1698), 
Colchester (1698), Hull (1698), Gloucester (1702), Worcester 
(1704), Plymouth (1708), Norwich (1712). Under these and 
later Acts the authority for administering poor relief and 
erecting and controlling the workhouses was shifted from the 
overseers to a body of “Guardians of the Poor.” These 
Guardians would have jurisdiction over all the parishes in 
the town in question. The union of parishes for this purpose 
was a profound administrative simplification which, yet again, 
was later to be adopted as part of the general law of England 
after its success in local experiments had been well proved. 

The motive behind this workhouse movement was the 
conviction, widely held by contemporary politicians and 
pamphleteers, that the poor could be employed at a profit. 
“It appeared obviously reasonable that, if capital were pro- 
vided, and simple manufacturing industries were set up, the 
labour of men, women and children thus directed could not 
fail to add to the nation’s wealth.” (Webb, English Poor 
Law History, pt. 1, p. 102.) 


3. The Workhouse Test 

The profitable employment of the poor, far from being 
the panacea of the economic ills of the period, was found 
to be,a fallacy. The Bristol scheme, for instance, involved 
greater expense per person relieved than maintenance by 
doles of outdoor relief. Yet the unpopularity of the work- 
house with the poor did result in the falling off of applica- 
tions for relief. Thus arose what is commonly known as 
“the workhouse test.” To persons applying for relief the 
overseers would offer reception to the workhouse. The fear 
of entering such an institution was often sufficient to deter 
all but the desperate from seeking relief. The existence of 
a workhouse therefore helped to reduce applications for 
relief, although the number of poor deserving relief may have 
remained high. 

Once this advantage of the workhouse was discovered—ahd 
the discovery was made almost by accident through the local 
experiments in uniting parishes and erecting workhouses 
which we have just described—then a general Act was passed 
to permit any convenient group of parishes to combine for 
the erection and maintenance of a workhouse. This was 
the so-called Workhouse Test Act of 1723, statutory authority 
being thereby given for outdoor relief to be refused to those 
unwilling to enter a workhouse. 

The joint result of the Act of 1723 and the various special 
Acts was a great increase in the number of workhouses: over 
100 were set up within 10 years of the Act of 1723; the 
rural parishes were no less active in this respect than the 
town parishes. But the zeal with which the workhouse move- 
ment began was not maintained. It was found that the poor 
could not be employed at a profit and that the expense to 


the ratepayer was less if indoor relief was kept to a minimum 
and meagre allowances given instead by way of outdoor relief. 
By the end of the 18th century workhouses were indeed 
misnamed, being places of reception for orphaned children, 
the sick and the aged poor; they were also used in terrorem 
to deter the able-bodied from applying for relief. Public 
opinion had turned full circle, and there was a return in many 
places to single-parish administration, various unions being 
disbanded or merely allowed to lapse. 


4. The Breakdown of the Parish Administration 

We have seen that in the earlier part of the 18th century 
a large number of workhouses came into existence. The 
original aim of the workhouse was to employ the poor at a 
profit, but this gave place to the use of the workhouse as a 
deterrent. The overseers would bargain with those seeking 
relief in order to induce them to accept a meagre pittance 
of money as outdoor relief; if the applicant refused, the 
overseers would merely offer to receive him into the work- 
house. Faced by so dread an alternative, the applicant would 
accept the inadequate outdoor relief. 

As the century progressed the total amount expended in 
the form of outdoor relief increased. In 1776, for instance, 
the poor relief expenditure, both indoor and outdoor, was 
£1,500,000 for a population of seven and a half millions 
(about 4s. per head). 

In 1782 an important statute was passed at the instigation 
of the philanthropist, Thomas Gilbert, Member of Parliament 
for Lichfield. Gilbert’s Act provided that parishes might 
unite to create workhouses of a new kind wherein only the 
impotent poor should be accommodated—that is, the aged, 
the sick and the infirm (with their dependant children), and 
orphans. From the reformed Gilbertian workhouse the able- 
bodied were to be excluded and found work by the overseers, 
until which time they and their families were to receive out- 
door relief. The Act was permissive, not mandatory. Some 
67 new unions of parishes were formed under the provisions 
of the Act. 


The Act was praiseworthy in seeking to improve conditions 
in workhouses. But the finding of work for the able-bodied 
proved impossible in practice. Moreover, the allowances 
given were very meagre, and the able-bodied had to augment 
them by casual or underpaid labour. In 1795 the Berkshire 
justices, meeting in the Pelican Inn at Speenhamland, decided 
that wages which were below what they considered an 
absolute minimum should be supplemented by the parish in 
accordance with the price of bread and the number of a 
man’s dependants; this “rate in aid of wages” was the 
essence of what is called the “ Speenhamland system.” After 
1795 the practice spread rapidly both within the Gilbertian 
union and in the country at large of supplementing by allow- 
ances the wages of labourers, which were deliberately fixed 
by employers at what, but for the allowances, would have 
been a starvation level. Small wonder that in the next few 
decades the poor rates soared to a peak of 13s. 3d. per head 
of the population in 1818. 

After the end of the Napoleonic Wars the allowance system 
received ever-increasing criticism. The burden of the parish 
rates was proving intolerable. The question of a reform of 
the entire administration of poor relief was repeatedly raised. 
Justices began to protest against the giving of poor relief as 
a supplement to inadequate wages, because in the rural dis- 
tricts farmers were discharging their regular labourers and 
employing casual labourers at a derisory wage. The labour- 
ing class was thus reduced to the level of paupers depending 
on poor relief as a subsidy to their inadequate wages. 
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In short, by 1830 the administration of poor relief had 
reached a parlous state from which it could only be rescued 
by extensive reforms. In particular, two problems had to be 
solved: the pernicious system of subsidizing low wages, which 
resulted in a rising poor rate, had to be ended; and the basic 
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unit of administration, the parish, had to be replaced by a 
larger unit able to cope more effectively and efficiently with 
a society that was being transformed by the industrial revolu- 
tion. 

(To be continued) 


VIA SACRA 


The peculiar sacredness of highways in English law is 
illustrated by an episode reported in local newspapers in 
Sussex. The county council of East Sussex are starting a 
new school at Haywards Heath, the cost of which will 
approach £200,000. The site is crossed by a bridle path and 
two footpaths, and the county council intended to take proper 
steps for their diversion. By an oversight in the council’s 
office the contract for building was entered into, and the 
matter left in the hands of the county architect’s department, 
without the taking of those proper steps. When the matter 
came to light care was taken to keep the paths free from 
obstruction by the builders, and a local inquiry followed. It 
was stated in evidence that, unless the paths were now 
diverted, it would be necessary to re-arrange the buildings 
at a cost of some £2,500. The county council and the urban 
district council gave evidence to the effect that adequate 
alternatives for the bridle path and footpaths could be pro- 
vided, along estate roads which the district council were 
intending to lay out for the purposes of housing near the 
school. Opposition was put forward at the inquiry, partly 
(it was claimed) as a matter of principle, and upon the 
ground that persons who had been accustomed to use paths 
over fields would be worse off if obliged to follow concrete 
roads between houses. This last objection is one which many 
rural residents must feel, when the character of a neighbour- 
hood is changed, but in the form in which it was expressed 
it would apply equally to the construction of a modern road 
along the line of an existing field path, a process which may 
be regretted but does not involve closing or diversion of the 
highway along the path, and cannot be avoided when land 
sold for building is crossed by an existing footpath. 


The application for closing and diversion of the paths in 
this case went to the Minister of Housing and Local Govern- 
ment. In other cases which have come to our notice in the 
last few months, proposals to divert a footpath, because of 
development for which planning permission had been given, 
have gone to the Minister of Transport and Civil Aviation. 


The question which Minister has jurisdiction is purely tech- 
nical, depending on the interpretation of certain words in 
the Town and Country Planning Act, 1947. The considera- 
tions which have to be taken into account are the same 
whichever Minister deals with the application, and there 
seems no strong reason for the concurrent jurisdiction. This 
concurrence can be inconvenient; we saw a case last year 
where proceedings had been well advanced towards a hearing 
by the Minister of Housing and Local Government when he 
was advised thac he had no jurisdiction and proceedings had 
to begin again, leading to an inquiry directed by the Minister 
of Transport and Civil Aviation. 


We were attracted at one time by a suggestion that closing 
and diversion might be authorized by the authority em- 
powered to give planning permission, with the concurrence 
of the highway authority where the two authorities are not 
the same. The case in East Sussex, and others coming to 
our notice lately, have caused us to doubt whether it would 
be a good thing to leave the matter in the hands of a local 


authority; this at any rate could not safely be done where 
the local authority in yet another of its capacities was the 
developing owner. It seems to have been accepted by the 
opposition in East Sussex that there was a genuine oversight. 
and no sharp practice was intended, but interference with 
highways is apt to give rise to suspicion, and it is essential 
that some independent person or body shall adjudicate. 

Another case reported about the same time in an East 
Anglian newspaper points the same two morals: that is to 
say, the peculiar sacredness in English law of every highway, 
and the undesirability of allowing the highway authority or 
the planning authority to have the last word about stopping 
up or diverting any highway. Here there was a public inquiry 
under s. 49 (1) of the Town and Country Planning Act, 1947, 
about a certain Pottery Street in the borough of Ipswich. 
According to evidence given at a public local inquiry last 
month, this street lies in the middle of an area of former 
slums and small industry, which was cleared before the war 
under the Housing Act, 1936. Several other streets in the 
clearance area were said to have lost their character as high- 
ways by extinguishment orders of the town council approved 
by the Minister of Health (as was then the law) under s. 46 
of the Act of 1936, and the inspector (who was an outside 
member of the bar and not a Government official) is re- 
ported to have commented upon the confusing legislation, by 
which several Ministers had power to close highways. When 
the other streets lost their character of highways, some of 
them were not in fact physically closed, and were said at the 
inquiry to be still in use as public thoroughfares (though 
without any right of so using them) after 20 years. Pottery 
Street, however, remained a highway in the fullest sense, and 
now forms part of a north-south link, which according to the 
evidence is not much used by vehicles, but is used a good 
deal by workpeople on foot and on bicycles, passing from the 
industrial area around the docks to the north-eastern resi- 
dential portion of the borough. Ipswich is a county borough, 
and the town council are therefore the local planning author- 
ity, the highway authority, and the local education authority. 
The clearance area under the Housing Act, 1936, was ex- 
pected 20 years ago to be used for housing, but after the 
war the council thought again, and decided to appropriate it 
formally to educational purposes. A public inquiry was held 
in 1952 on the subject of the development plan for the 
borough, and the Minister of Housing and Local Government 
in 1954 approved the use for education of this area, apart 
from a relatively small piece excluded and reserved for 
industry and a larger piece which it was agreed should be 
conveyed to the county council for an extension of the county 
offices. We have set out the history of the land at some 
length, because it bears upon the proposition we ourselves 
favoured at one time but afterwards rejected, as is stated 
earlier in this article, about leaving such matters in the hands 
of local government. 

The educational site, comprising the greater part of the 
clearance area, is bisected by Pottery Street, and the whole 
of the middle part of that site is to be occupied by a tech- 
nical college of several storeys. At the inquiry last month, 
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directed by the Minister of Transport and Civil Aviation, 
there was no dispute about the urgent need for the technical 
college or about the practical necessity of placing its main 
building where Pottery Street now runs. Strong opposition 
was, however, voiced by counsel, against the alternative pro- 
posed by the town council under s. 49 (2) of the Act of 1947, 
which was to be a highway for foot passengers and bicycles 
alone. With the merits of the proposed alternative we are 
not concerned. What interests us is the legal position, and 
the ambiguous functions in such a case of a local authority 
with different duties to perform. In addition to the general 
law relating to the stopping up of highways which, as the 
learned inspector remarked, is already puzzling enough, there 
is in Ipswich as in many large towns a common form section 
in a local Act of Parliament, empowering the magistrates to 
close a highway which they are satisfied is unnecessary. The 
town council made an application to the magistrates last 
year under the local Act, for an order closing Pottery Street, 
but withdrew the application in face of opposition. It was 
stated on their behalf at the inquiry last month that they 
expected the magistrates to take a strict view of the meaning 
of the word “unnecessary,” and thought it wiser to apply 
under s. 49 of the Town and Country Planning Act, 1947, 
to the Minister of Transport and Civil Aviation, who under 
subs. (1) of that section has only to be satisfied that stopping 
up or diversion is necessary to enable development to be 
carried out for which planning permission has been obtained 
under s. 14 or s. 35 of the same Act. In respect of one part 
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of the town council’s educational site, planning permission 
under s. 35 was deemed to have been obtained from the 
Minister of Education. 

In accordance with this deemed permission, buildings had 
(it was said) already been completed, but these did not en. 
croach on any highway. For the next stage of development, 
comprising the main block of the college and some other 
buildings, no permission was required, according to the town 
council’s argument presented at the inquiry; not even a 
deemed permission. This follows from the Town and 
Country Planning (Development by Local Planning Author. 
ities) Order, 1951, S.I. 1951, No. 2069. If this is the effect 
of that Order, a county council or the council of the county 
borough is in a very strong position. If it decides that its 
educational requirements, or the requirements of its fire 
service or a children’s playground, or any other public service 
in its charge, are more important than its duty of protecting 
highways, it can in its capacity of local planning authority 
give permission to itself for development which will lead at 
least to interference with a highway—subject only to a min- 
isterial decision under s. 49 of the Act of 1947. It is vital to 
the public interest in the widest sense that the authority, 
whether a Minister or quarter sessions or a magistrates’ court 
under the common form local Act provision, shall be alert to 
see that these all-purpose authorities do not interfere with 
public rights over the highway, without providing an equiva- 
lent. 


WEEKLY NOTES OF CASES 


COURT OF APPEAL 
(Before Hodson, Parker and Ormerod, L.JJ.) 
TRUSTEES OF THE NATIONAL DEPOSIT FRIENDLY 
SOCIETY v. SKEGNESS URBAN DISTRICT COUNCIL 
July 8, 9, 10, 30, 1957 
Rating—Relief—Convalescent home of friendly society—Non- 
profit-making organization—“ Main objects charitable or . . . 
otherwise concerned with advancement of social welfare” — 
Rating and Valuation (Miscellaneous Provisions) Act, 1955 
(4 and § Eliz. 2, c. 9), s. 8 (1) (a). 

APPEAL from Divisional Court. 

The ratepayers were a registered friendly society which con- 
ducted a mutual insurance business with its members, and in 
carrying out that activity they accumulated considerable reserves 
and from time to time made profits, The ratepayers claimed 
partial relief under s. 8 (1) of the Rating and Valuation (Mis- 
cellaneous Provisions) Act, 1955, against rates in respect of a 
convalescent home conducted by them for the benefit of their 
members, and the questions for the court were (i) whether the 
ratepayers were an organization “established or conducted for 
profit,” and (ii) whether their main objects were “ charitable or 
otherwise concerned with the advancement of .. . social 
welfare.” 

Held: (i) the ratepayers were not an organization established 
or conducted for profit because the earning of profits was purely 
incidental for this purpose; (ii) their main objects, however, were 
not charitable in the legal sense because they did not involve 
some benefit to a section of the community as opposed to benefit 
to individuals by reason of some private qualification, nor were 
they otherwise concerned with the advancement of social welfare 
because the benefits were confined to their members and were 
— exclusively from members’ contributions on an actuarial 
asis. 

Decision of the Divisional Court, (1957) 121 J.P. 157, affirmed. 

Appeal dismissed. 


Counsel: Pennycuick, Q.C., and Widgery for the ratepayers ; 
Sir Arthur Comyns Carr, Q.C., Scholefield and J. D. James, for 
the local authority. 


Solicitors: Woolley, Tyler & Bury; Wrentmore & Son, for 
Clerk to Skegness Urban District Council. 


(Reported by F. Guttman, Esq., Barrister-at-Law.) 


CHANCERY DIVISION 

(Before Vaisey, J.) 
BROWNSEA HAVEN PROPERTIES LTD. v. POOLE 

CORPORATION 

July 30, 31, 1957 

Street Traffic—One-way traffic for all vehicles—Order made by 

local authority—Town Police Clauses Act, 1847 (10 and Il 
Vict., c. 89), s. 21—Road Traffic Act, 1930 (20 and 21 Geo. 5, 
c. 43), s. 46 (2). 

ADJOURNED SUMMONS. 

Poole corporation made an order dated March 5, 1957, which 
in effect created one-way traffic in certain streets for all vehicles 
for a period of six months from April 19, 1957, to October 19, 
1957, inclusive. The order was purported to be made in exercise 
of the corporation’s powers under s. 21 of the Town Police 
Clauses Act, 1847 (which does not require confirmation by the 
Minister of Transport) and not under s. 46 (2) of the Road Traffic 
Act, 1930 (which requires confirmation by the Minister of Trans- 
port after holding, if he thinks fit, a public inquiry). The plain- 
tiff company, which owned an hotel in one of the affected streets, 
contended that the order was ultra vires the powers of the cor- 
poration and void. 

Held: the procedure of making an order under s. 21 of the 
Act of 1847 for a short duration to test the efficiency of the one- 
way traffic as a preliminary to an order under s. 46 (2) of the 
1930 Act, which required confirmation by the Minister after hold- 
ing an inquiry if he thought fit, was a procedure which was 
neither desirable nor permissible, and, therefore, the order pur- 
ported to be made under s. 21 of the Act of 1847 was ultra vires 
the powers of the corporation and void. ans 

Counsel: Squibb, Q.C., and J. Harman for the plaintiffs; J. L. 
Arnold for the corporation. : 

Solicitors: Cripps, Harries, Hall & Co.; Sharpe Pritchard & 
Co., for Town Clerk, Poole. : 

(Reported by R. D. H. Osborne, Esq., Barrister-at-Law.) 
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MISCELLANEOUS INFORMATION 


EAST HAM PROBATION REPORT 


The probation officers for the county borough of East Ham 
who expressed concern about offences against decency by men, 
in their report for 1955, record an improvement for 1956. They 

int out that great publicity was being given in 1955 to the 
question of homosexuality and that there was less of this publicity 
in 1956, and without venturing any definite opinion they suggest 
the possibility that wide publicity may sometimes give rise to 
offences by persons with latent tendencies. 

It is considered a disturbing fact that of the considerable num- 
ber of boys in their teens committing offences of breaking and 
entering and stealing, many are in regular work. The boys 
generally work in groups, one of whom appears to be the leader. 
Court proceedings resulting in probation may be the means of 
breaking up what might develop into a gang of law-breakers. 

It seems that the Suez crisis led to some unemployment in the 
East Ham district and one result was that employers who had 
been glad to take on almost anyone because of the shortage of 
labour became less willing to employ those who had been con- 
victed of offences. Probation officers were therefore faced with 
a problem of unemployed probationers. 

The “ teddy boy ” appears to be disappearing, and in East Ham 
it is said that standards of behaviour on the whole show an im- 
provement. 

There is an interesting paragraph about street betting: 

“An interesting recent innovation has been the desire on the 
part of the magistrates on occasions to inquire more fully into 
the background of young men of 21 and under charged with 
street betting for the first time and this has been a task which 
we have been asked to undertake. In many of these cases after 
our report to the court they have been conditionally discharged 
and a satisfactory feature is that in almost every case there has 
been no repetition of the offence. It would seem that this method 
of dealing with these young men can prevent them from becoming 
too deeply involved with what can only be described as an idle, 
useless and demoralizing occupation.” 

Another satisfactory feature in the report is the statement that 
parents of those under the care of probation officers are becoming 
more and more appreciative of the efforts made to assist them in 
the care and control of their children. 

“At the beginning of the year some mothers were persuaded 
to cease employment and concentrate on caring for their families, 
and it was gratifying to see the good results this produced. The 
children were happier and more settled, less inclined to wander 
the streets aimlessly and get into trouble. However, when things 
were going well and the children’s behaviour improved the 
mothers tended to drift back to work again.” 

Of the married couples seeking the help of probation officers 
—_ show a complete lack of forethought and sense of respon- 
sibility. 

“They rely chiefly on their parents to provide a room and then 
have children in quick succession, which makes for appalling 
over-crowding and general slovenliness in living. These young 
couples, having got themselves and their families into difficulties, 
expect the authority in one form or another to provide them with 
new surroundings and circumstances and they fail to see that the 
fault generally lies in their irresponsibility.” 


FINANCES OF THE DERBYSHIRE AUTHORITIES 

Mr. T. Watson, F.S.A.A., F.I.M.T.A., county treasurer of 
Derbyshire has, with the assistance of the financial officers of the 
county districts, produced the ninth annual booklet summarizing 
the financial picture of local administration in the area. 

Printing and layout of the booklet are of the usual high 
standard and the matter as interesting as usual. 

The administrative county of Derbyshire contains four 
boroughs, 16 urban districts and nine rural districts with a total 
population of 711,000 within an area of 635,000 acres. The 
aggregate penny rate of these authorities totals £26,000 and the 
average rate levied in the current financial year is 17s. 7d. Mr. 
Watson ints out that last year’s revaluation, followed this year 
by the erating by 20 per cent. of shops and commercial prem- 
ises, has nullified effective comparison with the rate poundages of 
Previous years. 

The rates levied average £8 4s. per head of population: they 
vary from £5 16s. in Ashbourne rural district council to £13 11s. 
in Chapel-en-le-Frith rural district council. In general the 
— charges fall on the boroughs where the average is £9 18s. 


Rates, producing £54 million, meet a quarter of the total ex- 
penditure of all the county authorities. 

More money is still being spent on housing than on any other 
activity, not excluding education, and readers who saw our 
analysis of the Warwickshire figures may be interested to com- 
pare them with these Derbyshire statistics : 











] | Percentage 
| | Government | Rate | r) 
Type of | Rent | Contribu- Contribu- Subsidies 
Authority Income | tions tions to 
| | Rent Inc ome 
£ | £ | £ | 
Boroughs | 467,000 | 172,000 | 50,000 | 47 
Urban | 
Districts | 656,000 | 270,000 | 74,000 | 52 
Rural | 
Districts .. | 946,000 380,000 103,000 | 51 
Total .. | 2,069,000 | 822,000 227,000 | 51 





The ratepayers and the taxpayers between them are subsidizing 
Derbyshire tenants somewhat more than in Warwickshire where 
the corresponding percentages for the three types of authority 
are 36, 48 and 44. 

The Derby authorities have done a good job of house pro- 
vision. At March 31 last over 44,000 permanent houses had been 
built and 2,330 more were building. Latest capital cost of a 
typical three-bedroom type of house ranged from £1,788 in 
Staveley urban district council and Chesterfield rural district coun- 
cil, to £1,500 in Clay Cross urban district council. Loan debt on 
housing account at March 31 totalled £50 million out of a total 
of £67 million. In addition £2} million was outstanding in 
respect of the financing of housing advances and subsidies. The 
Derbyshire authorities, like most others, have invested in housing 
in a big way. 


PLYMOUTH WEIGHTS AND MEASURES DEPARTMENT 

In his annual report for 1956, Mr. R. Billings, chief inspector 
for the city of Plymouth, expresses the disappointment with 
which, in common with other inspectors, he regards the failure 
to introduce modern and consolidating legislation relating to 
weights and measures, and offers the explanation that the Gov- 
ernment may be loath to provide for better protection of the 
public because of its implication with general local government 
reform. He admits that in the field of weights and measures 
administration the situation is more than ordinarily complicated. 

Consultation with authorities and organizations who may be 
affected by proposed legislation is a convenient and sensible 
practice, but even to this there may be possible drawbacks, as this 
report points out. 

“Another important feature of contemporary government is 
the process of legislating after formulating proposals, consulta- 
tion with interested parties and dealing with contra proposals, 
etc. Whilst this is, in principle, an admirable way of effecting 
the best possible compromise, it has in certain cases made for 
difficulty in the end. The implementation of proposals for any 
reform cannot be left too long, for belated legislation can be 
caught up in social changes that will bedevil any Bills that the 
government might eventually put forward. The government must 
be decisive in exercising its function of government and it is 
possible that the difficulty, for example, experienced with the 
Shops Bill, introduced into the House of Lords late in 1956 and 
now withdrawn, is a perfect example.” 

Mobile shops fulfil a useful purpose, especially in some of the 
new housing districts, but they create certain problems when, as 
Mr. Billings states, they seem to establish themselves on fixed 
sites and in his opinion statutory powers are not entirely 
adequate to deal with them. In Plymouth there are many vehicles 
in this class now hawking paraffin oil for sale, which seems a 
reversion to a practice of half a century ago, but the use of the 
fuel today is for heating and not lighting. As to solid fuel, 
the position in Plymouth is satisfactory, there being few cases 
of short weight. Of 5,453 sacks examined, only 29 were found 
incorrect. 

Self-service methods tend to increase the range of pre-packed 
foods. All pre-packs, it is here suggested, should be either marked 
with a statement of net weight or be packed in prescribed 
quantities for the packer cannot have it both ways. There has 
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been some tendency, too, in the case of butcher’s meat, again 
under the influence of self-service prepackaging methods, to sell 
by price, and the inspectors have been resisting the departure 
from sale by net weight. Purchasers of biscuits, which are sold 
in packets of varying weights, are urged to make a careful check 
on the weight marking of all prepacked biscuits before purchase. 

Mr. Billings has strong criticism for the Shops Act. He says, 
“Of all the statutes entrusted to my department, the Shops Act 
is the most unsatisfactory, for it is difficult to explain, illogical 
in many ways, and traders never seem to grasp its complications 
with certainty.” That there have been few outbreaks of illegal 
trading is due, he thinks, to the frequent visits of inspectors to 
explain the law. This, he suggests, is the only way in which good 
enforcement in shops law today can be achieved. 


CITY OF LIVERPOOL: CHIEF CONSTABLE’S REPORT 
FOR 1956 


In submitting his report the chief constable states that perhaps 
the most disturbing feature in 1956 was the extraordinary increase 
in drunkenness. With a total of 4,269 charges (1,071 more than 
in 1955) it was the worst year since 1927, when the total was 
4,483. It is the worst rise for 30 years. Six hundred and twenty- 
six young bey under 20 were convicted of drunkenness, and 
these included 88 who were under 18. In 1955 the number under 
20 was 464. The chief constable hopes that the Occasional 
Licences and Young Persons Act, 1956, may have some effect in 
reducing the number of young people so charged. Drunken 
people have often a tendency to be violent, and of 176 attacks on 
policemen or women in 1956, 113 were committed by such people. 

The most serious offence of “ drunkenness,” that committed by 
persons driving or in charge of motor vehicles when unfit by 
reason of alcohol, increased alarmingly to 87 such charges in 
1956, compared with 47 in 1955. Sixty-seven were dealt with 
summarily and of these 64 were convicted. Twenty were com- 
mitted for trial and of these seven were acquitted, and one was 
still awaiting trial when the report was prepared. As the chief 
constable rightly says, “ All that can be said has been said about 
what is after all a social disgrace. The figures speak for them- 
selves.” Of the 76 offenders who were convicted, six were sent 
to prison by the magistrates’ court and four by quarter sessions. 
The courts may have to consider whether to try to prevent this 
offence by sending more offenders to prison. 

The force has a serious man-power shortage, an establishment 
of 2,355 and an actual strength on December 31, 1956, of 1,827. 
During the year losses totalled 113 and gains 127. The new 
appointments included 25 ex-cadets, without whom the figures 
would have been very disappointing. Sickness has some effect 
on the effective strength of a force, and we have read from time 
to time in police reports that the incidence of sickness is greater 
since the police came under the National Health Scheme. On 
this point we notice the figures in this report for the years 1939, 
1954, 1955 and 1956. The average daily strength for those four 
years is given as 2,297, 1,857, 1,813 and 1,829 respectively. The 
numbers of days lost by sickness were 16,630, 27,462, 27,185 and 
22,339 respectively. In 1939 the average days lost per head 
through sickness and injury respectively were 7.24 and 0.75, 
whereas in 1956 they were 12.21 and 1.24. Mere figures may 
give a false impression, but these certainly show an increase in 
days lost through sickness which seems to support the theory that 
_—. ry a greater loss under the new system than there was under 
the old. 

The number of recorded crimes in 1956 was 16,837. The 1955 
figure was 15,864. The 3,648 persons taken before the courts 
included 1,260 juveniles. The chief constable comments on the 
fact that in some cases of crimes of violence there is a difficulty 
in getting witnesses to come forward, there being a mistaken im- 
pression in some quarters that those coming forward to give 
evidence risk retaliation from families and friends of accused 
persons. He states that instances of such retaliation are practic- 
ally non-existent and that any such attempts would be rigorously 
resisted. 

It is often said that criminals are frequently cowards where 
there is any risk to their own skins. Some support for this seems 
to be provided by the statement in this report that “full advan- 
tage has also been taken of their (police dogs’) deterrent effect 
on hooliganism and disorder, and it has been very noticeable that 
few of even the most unruly elements will attack a police officer 
when the latter is accompanied by a police dog.” The reason is, 
presumably, that they know that the dog might well be quicker 
than the policeman in “ getting his blow in first,” and that they 
- a oe risk of being hurt. Is there a lesson to be learned 
rom this 


EDUCATION ADMINISTRATION IN SURREY 

The Surrey county council have been reviewing the likely effect 
upon their education administration of the Government’s White 
Paper proposals on functions. } : 

At present there are nine divisional executives in Surrey 
between them covering the whole county. This organization has 
existed since 1945 and came into being when the five county 
district councils then entitled to claim “ excepted district” status 
elected to combine with adjoining districts to form divisional 
executives for a wider area so as to secure over the county as 
a whole better units of administration. The Surrey scheme of 
divisional administration was in fact the first to be made in the 
country. 

The Surrey education committee have long had doubts about 
divisional administration. The committee have always known 
that the system was more costly than if the education service 
were administered by them in direct association with bodies of 
managers and governors. The committee have felt, however, that 
the general policy of the law, as embodied in the Education Act, 
1944, was that in the absence of exceptional circumstances, ad- 
ministration should be carried out through divisional executives 
and that, so long as this conception remained part of the statu- 
tory system, no grounds could be seen in the existing circum- 
stances in Surrey for suggesting any departure from the general 
policy. 

But the education committee appear to have greater doubts 
about the possible new arrangements. The Government's pro- 
posals are not decisions, the education committee say in a report 
to the county council, and it is therefore reasonable to consider 
whether in the case of Surrey they appear to be in the best 
interests of education. The test by which this may be judged 
is, the committee suggest, whether the proposals will ensure the 
expeditious provision of an efficient education service with due 
regard to economy and local convenience. 

The committee review briefly the past 12 years from this point 
of view. The number of children in Surrey schools has risen 
from 126,708 in 1946 to 177,013 in 1957 and the education com- 
mittee have had to catch up on a lag of seven years between 1939 
and 1947 during which no schools were built, books and equip- 
ment were scarce and few additions, repairs or redecorations 
were practicable, apart from reduction in the numbers of new 
teachers. The education committee feel that the existing organ- 
ization has stood up well to the requirements. It has, however, 
been noticeable, they say, that the divisional executives them- 
selves have felt that in certain respects the speed at which things 
could be done could be improved. In particular they have criti- 
cized as causing delay and duplication the requirement by which, 
after the county council have approved the education estimates, 
capital expenditure of £100 or more has to be recommended by 
the finance committee to the county council before it can be 
incurred, the detailed approval by the committee of expenditure 
on furniture and apparatus, and the centralized preparation of 
plans and specifications for minor additions and for repairs and 
redecorations to buildings. The education committee point out 
that they have, with the consent of the finance committee, widened 
the scope of the divisional executives’ work and powers during 
the past 12 years and it is not unreasonable to suppose, the com- 
mittee say, that, apart from present circumstances, they would 
soon have reviewed the ition in the light of the present 
experience and standing of divisional executives with a view to 
considering whether further improvements could be made in the 
working arrangements between the county council, the commit- 
tee and the executives. nA 

Over the greater part of Surrey since 1902 educational provision 
has been made without special regard to boundaries of county 
districts. Since 1945 this has applied to the whole county. 
Schools have been planned and placed to serve convenient and 
economical areas. Technical colleges and institutes and art 
schools have not only been planned similarly but the special work 
done in one has relationship to that of the others. The education 
committee consider that, if day-to-day educational administration 
is to be delegated to county district councils with a population of 
60,000 and over (there are seven such authorities in Surrey), these 
authorities will not be wholly gainers. Both they and the author- 
ities with a lower population will, in the opinion of the commtt- 
tee, lose the influence, contact and partial control in res of 
schools outside their districts to which many of their children go 
which they now have through the representatives whom they 
appoint on the divisional executives. The setting up of separate 
units of administration is also likely to make admission to edv- 
cational institutions outside the county district in which a child 
resides more difficult than it is at present. 

The education committee express the hope that the county 
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district authorities concerned will be prepared, as five of them 
were in 1944, to consider the advantages which can be gained 
not only for their own citizens but also for those in adjoining 
districts by continued co-operation. The county council are there- 
fore making appropriate representations to the County Councils 
Association seeking to secure that, notwithstanding the proposed 
abolition of divisional executives, provision remains in the law 

itting administration by some form of divisional bodies to 
continue where this is desired in a county outside the areas of 
any district councils who might claim or be accorded delegation. 


CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR SIR, ‘ . ' 

I have read with great interest, the contributed article entitled 
“Samples and Analyses,” which appeared in your issue of March 
16, 1957, and I would like to join issue with the learned author 
on his main theme. d pea 

He expresses himself to be disturbed by the recent Divisional 
Court decision in Trent River Board v. Sir T. & A. Wardle, Ltd., 
made on January 17 last on the grounds that such decision 
appears to “open a back door” enabling the prosecution, in 
legal proceedings involving pollution, to prove their case without 
dealing with samples in the manner required by statute. 

In a very general way, this statement is no doubt correct so 
far as it goes, but your learned contributor overlooks a particular 
aspect of the matter, namely, that in certain cases of pollution 
it is not always possible or practicable to prove that an offending 
effluent or river water is harmful, injurious, polluting, etc. (as 
the case may be) by the process of taking a sample and analysing 
it. 

Sampling and analysis is usually quite valuable and effective 
where harmful effluent or liquid polluting matter is discharged 
to a watercourse, but where solid refuse, a dead dog or a diseased 
carcass (to take but a few examples) are the cause of the pollu- 
tion, is it seriously suggested that a “sample” of the diseased 
dog should be solemnly taken, “analysed” and be put in evi- 
dence? Indeed, in the case of certain polluting effluents, it 
should not always be necessary to take a sample; an example is 
pollution caused by oil or tar which liquids are readily detected 
by their physical appearance on the surface of a stream. 

In the cases quoted above, it is surely only necessary to prove 
that an offender has thrown or discharged, etc., the polluting 
matter in question into the water in breach of the provisions of 
the statute under which the prosecution is brought. 

By and large, it appears to me that it is up to the prosecution 
to prove the act of pollution having regard to the circumstances 

employing the best and most practical means of evidence, 
and that the ‘“ samples and analyses ” method should only be con- 
sidered in the light that it is but one of several ways in which 
evidence of pollution can be given. 
Yours faithfully, 
G. E. WALKER, 
Secretary, 
Conservators of the River Thames. 


Thames Conservancy, 
2-3 Norfolk Street, 
Strand, W.C.2. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear Sir, 


The comments of the Lord Chief Justice at Her Majesty's 
Judges dinner are very pertinent to the questions that are 
agitating the minds of all interested in penal reform and the 
treatment of criminals and offenders, and I deliberately use the 
two terms. For some years there has been a tendency to debunk 
criminology and to treat the whole gamut of crime as a purely 
sociological and psychological problem, and it is probably the 
advent of the modern welfare state that is bringing about a re- 
casting of thought on this subject. If crime was such a simple 
matter there should have been a considerable diminution in its 

during the past 10 or 15 years: but it has not happened. 

Some years ago—before the war—I wrote that there are three 
types of persons appearing before our courts, they are discernible 
in our juvenile courts too, and I see no reason to alter my descrip- 
tton as I saw them then. 
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1. The pure criminal who comes from all stratas of society. 
They deliberately elect to live on society rather than within it. 
They are no more a sociological or psychological problem than 
the average citizen who elects to live within society. I believe, 
with certain exceptions where the crime is too heinous, they 
should be given the opportunities—according to their age, char- 
acter and antecedents—of all treatment that our legal code con- 
tains. But society should not be expected to take too great a 
risk over too great a period before these criminals are removed 
to institutions where it is to be hoped they will eventually be 
weaned away from their crime. The results from our prisons, 
etc., are surprisingly good, considering the handicaps under 
which the staffs have to work. 

2. The accidental offender. They commit their offences be- 
cause of ignorance, on the spur of the moment, or most danger- 
ously, have come under the fascination of those in the first class 
—and how fascinating they can be, especially to the young and 
the adolescent! The greatest of care has to be exercised in the 
disposal of this class, because they are almost indistinguishable. 
A mistake here and they transfer—almost automatically—into the 
pure criminal. It was of this class Mark Benny, I think, said, 
“keep them out of prisons for as long as possible because on 
their return they become the heroes of their world and therefore 
the master of it.” 

3. The psycho-sociological offender. They offend because they 
are not able to cope with the intricacies of the modern socio- 
logical and cultural conditions. They surrender to crime as the 
easiest way of living. That the criminal trait is there is proved 
by the honest lives of many thousands of people with exactly 
the same problems but who do not offend. This class does benefit 
—— the whole gamut of the remedial training that the law pro- 
vides. 

There is nothing new in all this, it is merely an attempt to 
define those people who appear before the courts. 

These are purely personal views, but within the ranks of the 
National Association of Probation Officers there has been dis- 
cussion during the past few years of the establishment of an 
Institute of Probation. If this came about, the study of crimin- 
ology would take a more direct and important part in the cur- 
riculum of the qualifications of probation officers. 

It is interesting, too, that a wider publicity is being given—vide 
the press—to the advisability of setting up Chairs of Criminology 
in one or more of the universities. 

Yours faithfully, 
JOHN WOOLFENDEN, 
Principal Probation Officer. 
The Probation Office, 


Crosshall Street, 
Liverpool, 1. 


PERSONALIA 


APPOINTMENTS 

Mr. C. H. Parker, deputy town clerk of Cambridge, has been 
appointed clerk of the peace of the city in succession to Mr. 
Cc Kemp, who resigned in December, 1956. 

Mr. E. P. B. White, who has been assistant chief constable 
of Buckinghamshire since January, 1955, is leaving in October to 
become chief constable of East Suffolk. 

Mrs. K. Langham has been appointed a whole-time probation 
officer in the London probation service, after training under the 
Home Office scheme. 


OBITUARY 
Mr. Leslie King Lodge, who was clerk to Northampton magis- 
trates for 20 years until his retirement in March, has been found 
dead. Mr. Lodge was 66 years of age. 


NOTICES 


The next court of quarter sessions for the city of Hereford will 
be held on Wednesday, September 4, 1957, at the Shirehall, 
Hereford, commencing at 10.30 a.m. 

The next court of quarter sessions for the borough of Shrews- 
bury will be held on Tuesday, September 10, 1957, at the Shire- 
hall, commencing at 11 a.m. 
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MAGISTERIAL LAW IN PRACTICE 


Liverpool Daily Post. June 20, 1957. 


BENCH CHANGE OF MIND 


After making an order for a four year old yellow greyhound 
named Prince, to be destroyed immediately, Pwllheli magistrates 
yesterday changed their minds half an hour later, and decided to 
impose a fine of £3 on its owner, Mrs. Mary Hughes, of Wave 
Crest, Nefyn, for allowing the dog to worry livestock on agri- 
cultural land. 

After consulting the clerk of the court (Mr. E. Robyns-Owen) 
the chairman (Alderman John Thomas) announcing the changed 
verdict said: “ We find it is not a dangerous dog.” 

No reason was given for the amended decision. 

When the original decision was made, Mrs. Hughes, who denied 
the charge, told the bench: “I shall appeal to a higher court. 
Prince shall not be destroyed.” 

She was not in court when the revised verdict was announced. 
When told of it later she said: “I am delighted that we can 
keep him. I had been to consult a solicitor.” 

On a charge of failing to comply with an order made by 
Pwllheli Court last August to keep the dog under control, Mrs. 
Hughes was fined £1, with 20s. costs. 


In a Note of the Week, “ Reopening the Case After Convic- 
tion,” at p. 145 of our 1953 volume, we said, “It has often hap- 
pened that a magistrates’ court, after having proceeded to con- 
viction and sentence, has become aware of facts which induce it 
to alter its decision. If all it does is to mitigate the sentence, 
then, providing the alteration takes place at the same sitting of 
the court, the decision is not likely to be called in question, 
although it is not possible to point to any statutory authority 
authorizing such a course. Where the court wants to go much 
further and, believing that it ought not to have convicted wishes 
to re-open the case, that may be perfectly natural and commend- 
able as a desire to prevent a possible miscarriage of justice, but 
it cannot be justified, as the case of R. v. Campbell, ex parte Hoy 
(The Times, February 24) shows. .. .” 

See also Note of the Week, “ Re-opening the Case,” at p. 273 
of our 1953 volume. 

Paley (10th edn.) p. 67 says, “It has often been thought that 
during the same sitting of the court and while the constitution of 
the court remains unchanged, the decision may be revoked or 
varied in favour of the accused, but see now the decision in R. v. 
Campbell, ex parte Hoy.” 

Stone (1957) p. 259, says, “ At the present day a conviction in 
a magistrates’ court is considered to be completed in law when it 
has been announced (R. v. Manchester JJ., ex parte Lever [1937] 
3 All E.R. 4; 101 J.P. 407; R.v. Campbell, ex parte Hoy [1953] 
1 All E.R. 684; 117 J.P. 189), unless there has been some irregu- 
larity sufficient to vitiate the proceedings (R. v. Marsham, ex parte 
Pethick Lawrence (1912) 76 J.P. 284).” 

At p. 96 of our 1954 volume we expressed the opinion (in 
answer to P.P. 7) that once the justices have concluded a case and 
passed on to other business, they are functi officio and cannot 
alter a sentence they have passed. 


Liverpool Daily Post. June 12, 1957 


COURT STORY OF MAN IN GIRL’S ROOM 


A 16 year old girl said at Liverpool city magistrates’ court 
yesterday that a married man for whom she used to baby-sit 
frequently climbed into her bedroom through the window in the 
early hours of the morning. 

And the girl's father said that when he found Kenneth Valen- 
tine Shimmin and his daughter together when he went to her bed- 
room to give her a 16th birthday present he lost his head. 

He ordered her out, set about Shimmin, and afterwards went 
to the homes of Shimmin, his father and his brother and caused a 
considerable amount of damage. 

Shimmin, aged 23, factory hand, formerly of Liverpool and now 
said to be living at 50 Belmont Park, Lewisham, London, who was 
accused of three offences against the girl when she was under the 
ose of 16, was committed to Liverpool Crown Court for trial on 
bail. 

The magistrate (Mr. D. K. Mitchell) ordered that the girl’s 
name should not be disclosed. 

Mr. T. H. Bradley prosecuted and Shimmin was defended by 
Mr. H. Livermore. 


Locked son in living room 

The girl, in evidence, alleged that Shimmin first committed an 
offence when she was 13. The two families were friendly and 
she used to baby-sit at Shimmin’s home two or three times q 
week while Mrs. Shimmin was working at a cinema. 

Offences occurred nearly every time Shimmin came in. Once 
he locked the doors and also locked his young son in the living 
room. 

On a number of occasions she said, Shimmin had given her 
black eyes, and once scarred her arm with a red-hot poker. 

Just before Easter this year Shimmin came into her bedroom 
through the window at 2 a.m. 

She went to work before her mother and father got up and 
Shimmin went to work with her. “This happened very often,” 
the girl said. " 

On Easter Monday morning her father caught Shimmin in the 
bedroom. Her father “ set about” Shimmin who had two stitches 
inserted in his head at hospital. 

When she eventually returned home, her father gave her “ the 
thrashing of my life. My face was a terrible mess.” 


Was afraid to complain 

Cross-examined by Mr. Livermore, the girl said she did not 
complain because she was scared of Shimmin. 

She denied that she had gone downstairs to let Shimmin into 
the house and that she had told Shimmin that other men had 
climbed into her bedroom. 

Detective sergeant T. A. Lucas said that when questioned 
Shimmin denied that he had committed an offence when the girl 
was under 16. 

Mr. Livermore: So far as Shimmin is concerned nothing is 
admitted, but so far as the girl is concerned, are you satisfied she 
was a consenting party ? 

Sergeant Lucas: Yes. 

The girl has said ske had 20 to 30 black eyes. Are you satis- 
fied that she was not acting under any threats of physical violence 
from Shimmin ?—Yes. 

Mr. Livermore submitted that there was no corroboration of 
the girl’s story and that the case should be dismissed. 

The magistrate ruled there was a case to answer. 


In this case, although the girl is now 16, the offences are alleged 
to have been committed when she was under that age. 

Paragraph 10 of sch. 2 to the Sexual Offences Act, 1956, pro- 
vides that the offence of unlawful sexual intercourse with a girl 
between 13 and 16 is not triable at quarter sessions, and that a 
prosecution for the offence may not be commenced more than 12 
months after the offence charged. 

The defendant’s age is given as 23. When a defendant is 
charged with unlawful sexual intercourse with a girl not under 
the age of 13 but under the age of 16, contrary to s. 6 (1) of the 
Sexual Offences Act, 1956, he may raise the defence, if he is 
under the age of 24, that he had not been previously charged 
with a like offence and that he believed her to be of the age of 
—- or over and had reasonable cause for that belief. (Section 6 
(3).) 

That defence is not open to him if he is charged with indecent 
assault, contrary to s. 14. (See R. v. Forde (1923) 87 J.P. 76.) 
Subsection (2) of s. 14 provides that “a girl under the age of 16 
cannot in law give any consent which would prevent an act being 
an assault for the purposes of this section.” 

Following the direction of the examining magistrate the name 
of the girl is not disclosed. We drew attention to the provisions 
of s. 39 of the Children and Young Persons Act, 1933, as to the 
power of the court to prohibit the publication of identifying par- 
ticulars of children and young persons in such cases, and to the 
Home Office circular of February 14, 1956, to justices’ clerks on 
the matter, in our comment on “ Doctor in Closed Court” at 
p. 311, ante. 





A.L.P. 
We much regret that A.L.P. is unwell, and therefore unable 
to contribute to this week’s issue—Ed., J.P. and L.G.R. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Adoption Act, 1950—Domicil. ; ; 

Mrs. A, a widow, wishes to apply to a juvenile court for adop- 
tion orders in respect of four children. In the case of three 
children the applicant is not a relative and the necessary consents 
of the mother and father have been obtained. ; f . 

The applicant is the grandmother of the fourth child and in this 
case the father will consent but it is proposed to request the 
court to dispense with the consent of the mother on the ground 
that she cannot be found. The applicant wishes to take all four 
children to Australia on a visit of undetermined length and I am 
informed that the possibility of her taking up permanent residence 
there may well be considered. ; ; 

In view of the provisions of the Adoption Act, 1950, regarding 
domicile of the applicant I should be obliged by your opinion 
on the limits of the jurisdiction of an English juvenile court in 
this case. QUEWS. 

Answer. : ; 

It appears that Mrs. A. retains her domicil of origin until she 
changes it by residing in a country other than that of her domicil 
of origin with the intention to reside there indefinitely. See 
Halsbury’s Laws of England, 3rd edn., vol. 7, p. 17._ 

It will be for the juvenile court to which she applies to deter- 
mine whether she is domiciled in England, at the time of her 
application. 


2—Bastardy—A ffiliation order made—Father subsequently leaves 
country—Can order be enforced ? 

I am writing to seek your advice upon the following case: 

In May, 1954, A applied to a magistrates’ court for an affilia- 
tion order against B, whom she alleged was the putative father 
of a male child to which she gave birth in February, 1954. The 
court made an order for B to contribute £1 per week until the 
child attained the age of 16 years. B has kept the payments up 
fairly regularly on the order until he emigrated to Canada about 
six months ago, since when he has made no payments at all. 

Has the court that made the order any power under any Act 
to enforce B to continue his payments on the order while he 
continues to reside in Canada ? 

HUCcKIN. 
Answer. 

In such a case as this, there is no provision whereby the order 

can be enforced. 


3—Game Act, 1831—Game dealers’ licences—Can district council 
charge for their issue ? 

I was very interested in your P.P. 2 at 121 J.P.N. 218. IT 
have recently had to consider this matter in detail, and I am not 
sure whether I agree with your view. 

It seems to me that the origina! authority to issue licences to 
deal in game was in the hands of the justices by virtue of s. 18 
of the Game Act, 1831. The justices were obliged to hold a 
special session every year in the month of July for the purpose 
of granting such licences, and the form of the licence was that 
prescribed in sch. A to the Act. No fee was prescribed in the 
Act. and the licence had to be signed by two justices. The holding 
of the special sessions in July under the 1831 Act was abolished 
by a statute of 1839, which permitted the holding of special 
sessions for the granting of licences at any time subsequent to 
July, provided that all such licences were issued so as to expire 
on July 1 following the granting thereof. The statute of 1839 
was repealed by the Revenue Act of 1869, but so far as it deals 
with licences to deal in game, is kept alive by the Game Licences 
Act of 1860. 

The jurisdiction of the justices was transferred to district coun- 
cils by virtue of the Local Government Act, 1894. Subsection 
(3) of s. 27 of the 1894 Act provides that all fees payable in res- 
pect of all licences to deal in game become payable to the 
appropriate district council, and in my view, as no fee for a licence 
was prescribed by the 1831 Act, the fee payable to the district 
council would be the fee fixed by the table of fees payable to the 
justices’ clerks in force in the locality in November, 1894. All 
such tables, however, were superseded by s. 6 of the Criminal 
Justice Administration Act, 1914 and sch. I to that Act prescribed 
a fee of 5s. to the justices for every licence, consent or authority, 
not otherwise provided for. 


It seems, therefore, that as the substitution has effect notwith- 
standing any provisions in any other general or local Act, that 
s. 6 of the 1914 Act has had the result of fixing a uniform fee of 
Ss. as payable on the grant of a licence to deal in game. 

It appears that when the licences were granted by the justices 
they were merely signed by the justices, but in the precedent set 
out in the Encyclopedia of Forms and Precedents, 3rd edn., vol. 
12, p. 685, the form therein prescribed provides for the licence to 
be sealed by the district council. I agree, however, that it might 
be held that a licence to deal in game was not a document which 
was required by law to be sealed by the council, and there 
appears to be no objection to the council’s authorizing the town 
clerk to sign on behalf of the council all licences to deal in game. 

HINDORA. 
Answer. 

We are grateful to our correspondent for his careful review of 
the history of this subject, but we find his conclusions uncon- 
vincing. We still think the true position was set out at 111 J.P.N. 
67. Section 6 of the Criminal Justice Administration Act, 1914, 
dealt with court fees “in all courts of summary jurisdiction” and 
we fail to see how that section could empower an outside body 
to charge fees for something which had been removed from courts 
of summary jurisdiction for the previous 20 years. 


4.—Housing Act, 1936, s. 11—Undertaking by owner—Exception 
of currency tenancy. 
In view of your answer at 119 J.P.N. 693 (P.P. 3), what is the 
purpose of s. 156 (1) (d) of the Housing Act, 1936 ? 
PAMIN 
Answer. 
The purpose of s. 156 (1) (d) of the Housing Act, 1956, is to 
enable the owner to remove the tenant if he refuses to give 
possession. 


5.—Licensing—Occasional licence—Order of exemption—Whether 
may be granted by a court composed of justices who usually 
sit in another petty sessional division in the same county. 

I am clerk to a small country division and am expecting 
shortly that, owing to holidays, it will be impossible to get two 
of the magistrates for that division to attend one of the courts. 
I accordingly propose to get one or more magistrates from other 
divisions of the county to come to make up the bench. 

If there are not two magistrates who normally sit for this 
division it seems to me that the bench cannot: 

(1) grant an occasional licence—see Licensing Act, 1953, s. 148 


(2) grant an order of exemption—Licensing Act, s. 108. 

I am assuming that a magistrate from another division is not 
“a justice of the peace acting for the petty sessional area.” Am 
I right ? ONMo. 

Answer. 

It is well settled that a magistrates’ court for a petty sessional 
division of a county is properly constituted notwithstanding that 
the justices comprising the court usually sit in a magistrates’ court 
of another petty sessional division in the same county (R. v. 
Beckley (1887) 20 Q.B.D. 187; Caister U.D.C. v. Taylor (1907) 
71 J.P. 310). 

In our opinion, when justices so act, they are “acting for the 
petty sessions area” served by the court in which they are sitting 
so as to satisfy the provisions of ss. 108 and 148 (4) of the 
Licensing Act, 1953. Therefore, they may consent to the grant 
of an occasional licence or may grant an order of exemption. 


6.—Magistrates—Practice and procedure—Police officer who is 
not informant “ opening” the case. 

At 118 J.P.N. 460 you state that you agree that a member of 
the police force, in this case an inspector, is not entitled to cross- 
examine or address the court, unless he is the informant. It 
appears to me that the matter should go further and that if he 
is allowed to do this, it is not only an infringement of the 
prerogative of properly qualified lawyers, but is also to the dis- 
advantage of the defendant, and accordingly that the clerk of the 
court should tell the magistrates that they should not allow him 
to do this unless he is the person who has laid the information. 
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I shall be much obliged by your opinion on this. I may say 
that I have recently had an incident where a superintendent of 
police who had laid the information was unable to attend the 
court and he asked that an inspector might be allowed to “ open 
the case.” He agreed that he could not cross-examine the wit- 
nesses. I was informed that this was done in several other courts 
in the neighbourhood. LONARSH. 

Answer. 


As we said in the P.P. referred to in the question no one other 
than the informant (or his advocate) has any right to cross- 
examine witnesses or to address the court, and in this we include 
opening the case. There is no authority for the practice of allow- 
ing an inspector to deputize for the superintendent. 


7—Public Health Act, 1936, ss. 95 and 297—Nuisance order— 
Information for daily penalty. 

My council served an abatement notice under s. 93 of the 
Public Health Act, 1936, for an alleged nuisance arising from the 
defective state of premises, and as the notice was not complied 
with application was made to the magistrates court for an order 
under s. 94. The magistrates made the usual nuisance order 
requiring the defendant to comply with all the requirements of 
the abatement notice within a specified time, and on this occasion 
they did not impose a fine on the defendant. As the defendant 
did not comply with the nuisance order my council resolved to 
take further proceedings against him, and laid an information 
pursuant to s. 95. 

At the hearing the council asked the court to impose a fine and, 
in order to render the nuisance order more effective, also asked 
the court to impose a daily penalty in accordance with the section. 
The court imposed a fine of £5, but announced their reluctance 
to impose a daily penalty at this stage, and said that the council 
were at liberty, should the defendant not comply with the nuisance 
order, to come back and ask the court to impose a daily penalty. 
They did not suggest, however, how much longer the defendant 
should be allowed. 

The nuisance order has still not been complied with, and it is 
doubtful whether the defendant intends to take any steps at all 
to secure compliance; in the circumstances the council have 
resolved to abate the nuisance in default. 

This method of dealing with these cases is not satisfactory. 
The effective method of securing compliance with a nuisance 
order is a fine and a suspended daily penalty, which could be 
imposed by using s. 95, together with s. 297, and I am doubtful 
whether the council have power to lay a second information 
under s. 95 for the continued non-compliance with a nuisance 
order. This appears to be borne out by the wording of s. 95 
which by the use of the word “ and” instead of “ or,” i.e., “ shall 
be liable to a fine not exceeding £5 and to a further fine not 
exceeding 40s.,” suggests that the daily penalty can only be 
imposed at the same time as the fine and not on a separate 
application. This is further emphasized by the fact that by s. 297 
power is given to the court to suspend the commencement of the 
penalty. Do you consider my interpretation to be correct ? 
Please quote relevant case law if any. ENDLE. 

Answer. 

Liability to the daily fine of 40s. does not begin until there has 
been a continuance of the offence after conviction, and at the time 
of conviction a future daily penalty cannot be imposed: this was 
conceded by counsel, with the approval of the Divisional Court, 
at pp. 75 and 76 in Chepstow Electric Co. v. Chepstow Gas Co. 
(1905) 69 J.P. 72. It follows that a later information for the pur- 
pose of the daily fine must be possible. 


8.—Road Traffic Acts—Accident—Knowledge of accident but no 
knowledge of damage—Obligation to report. 

The Road Traffic Act, 1930, s. 22, provides that if owing to 
the presence of a motor vehicle on a road an accident occurs 
whereby damage is caused to any vehicle the driver shall stop and 
give his name, etc. 

The case of Harding v. Price [1948] 1 All E.R. 283; 112 J.P. 
189 clearly established that there must be mens rea on the part 
of a driver charged under this section—that there obviously could 
be no duty to report if the driver was unaware of the accident. 

What is the position if the driver is aware of the accident but 
unaware of any damage ? 

A motorist backed his car from the kerb and grazed against a 
parked bicycle. When he got out of the car, two bystanders had 
stood the bicycle up again. He asked them if the bicycle was 
damaged, they said “ No.” He looked at it and saw no damage, 
and drove away without giving his name or reporting the accident. 
Later, the owner of the bicycle and the bystanders saw that the 
saddle was torn and the pedal buckled. Is the driver guilty of 
an offence under the section ? KELDASH. 
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Answer. 

In our view Harding v. Price (supra) does not support the 
proposition that knowledge of damage is necessary before the 
obligation to report arises. If a driver has knowledge of the 
accident the onus is on him to ascertain whether any damage has 
been caused by it. If he fails to observe damage which has in 
fact been caused he cannot claim exemption from the obligation 
pe report the accident. We think that this driver was guilty of an 
offence. 


9.—Road Traffic Acts—Reporting an accident—Knowledge of 
accident but no knowledge of damage or injury. 

We thank you for your opinion given above. 

Since asking for your opinion on the point, we have come 
across the case Butler v. Whittaker (1955) C.L.R. 317. 

KELDASH AGAIN, 
Answer. 

We are grateful to our correspondent for calling our attention 
to the case of Butler v. Whittaker (supra). This was a decision, 
given on an appeal, by a learned chairman of quarter sessions, 
It is stated in the report that he held that the respondent had to 
show not only that the appellant (who had collided with a cow) 
knew that there had been an accident but also that he knew, or 
that the circumstances were such that it could be inferred that 
a reasonable man would know, that injury had been caused to the 
cow. On the other hand we note that the learned chairman 
refused costs to the appellant on the ground that “ whatever might 
have been his legal duty a prudent driver would have stopped to 
assure himself that no injury had in fact been caused.” There is, 
we should have thought, little distinction between a reasonable 
driver and a prudent driver. 

With all due respect to the learned chairman we do not feel 
sure that the High Court (having regard to the judgments in 
Harding v. Price referred to in our previous answer) would hold 
that a driver, who knew that he had been in a collision with a 
person, a vehicle or an animal, and who did not trouble to stop 
to ascertain whether there was any injury or damage, could claim 
that he was under no obligation to report the accident. We 
adhere to the answer we gave previously. 


10.—Town and Country Planning Act, 1947—Town and Country 

Planning (Control of Advertisements) Regulations, 1948— 

Choice between removal or discontinuance of site. 

Section 32 of the Town and Country Planning Act, 1947, pro- 
vides for the making of claims for the removal of advertisements 
or the discontinuance of the use for the display of advertisements 
of sites used for that purpose, but it makes a distinction between 
advertisements which were displayed and sites used for the display 
of advertisements on August 1, 1948, in that no compensation is 
payable in respect of the removal of any advertisement which was 
not being displayed on January 7, 1947. 

By article I of the Town and Country Planning (Control of 
Advertisements) Regulations), 1948 : 

1. An “ advertisement” is defined to include “ any a 
or similar structure used or adapted for use for the display 
advertisements and references to the display of advertisements 
shall be construed accordingly.” (Compare s. 119 (1) of the Act). 

2. “Site” in relation to an advertisement means any land 
or any building other than an advertisement as therein defined 
on which an advertisement is displayed. 

Regulation 30 lays down the procedure for claiming compensa- 
tion for the removal of advertisements or for the discontinuance 
of the use for the display of advertisements of any site. 

My council are concerned with a property in this borough to the 
walls of which are affixed five hoardings on which advertising. 
matter is displayed. It is clear that the hoardings are “ advertise- 
ments” within the meaning of the regulations and the building 
to which they are attached is a “ site.” 

Your opinion and advice is requested : 

(a) on the reasons which prompt the distinction made in s. 32; 

(5) whether it is wiser for the council to require the removal 
of the advertisements than to require the discontinuance of the 
use of the site on the ground that the persons concerned have less 
likelihood of sustaining a claim for compensation, in that 
have to prove use for an additional 19 months ; and 

(c) whether there are any other considerations which should be 


taken into account. 
DovasH. 


Answer. 
(a) Discontinuance of a site is a more serious blow than removal 
of an advertisement. 
(b) We agree. 
(c) We think not. 








